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 1.  TIME:  9:00   CASE#: MS16-0245 
CASE NAME: WILMINGTON VS. CLARE 
HEARING ON MOTION FOR TERMINATING SANCTIONS AGAINST PLAINTIFF 
FILED BY KEN BARTIZAL, JAMES DUFFY, MICHAEL ANTHONY 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to May 1, 2017 at 9 a.m. 

  

 2.  TIME:  9:00   CASE#: MS16-0245 
CASE NAME: WILMINGTON VS. CLARE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WILMINGTON SAVINGS FUND SOCIETY, FSB 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to May 1, 2017 at 9 a.m. 

  

 3.  TIME:  9:00   CASE#: MS16-0245 
CASE NAME: WILMINGTON VS. CLARE 
HEARING ON MOTION FOR RECONSIDERATION OF 2/21/17 ORDER 
FILED BY WILMINGTON SAVINGS FUND SO;CIETY, FSB 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to May 1, 2017 at 9 a.m. 

  

 4.  TIME:  9:00   CASE#: MS16-0245 
CASE NAME: WILMINGTON VS. CLARE 
HEARING ON MOTION FOR STAY OF PROCEEDINGS 
FILED BY WILMINGTON SAVINGS FUND SOCIETY, FSB 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to May 1, 2017 at 9 a.m. 
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 5.  TIME:  9:00   CASE#: MS16-0245 
CASE NAME: WILMINGTON VS. CLARE 
HEARING ON OSC RE: WHY SANCTIONS SHOULD NOT BE IMPOSED RE FAILURE 
TO COMPLY WITH DISCOVERY ORDERS  DATED 2/10/17 & 2/21/17 
* TENTATIVE RULING: * 
 
Continued by the Court to May 1, 2017 at 9 a.m. 

  

 6.  TIME:  9:00   CASE#: MSC12-00365 
CASE NAME: KAMRAN AZIZI VS. (MTO) 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of AZIZI 
FILED BY NADER ANGHA 
* TENTATIVE RULING: * 
 
 
 The Court rules as follows on the demurrer to plaintiffs’ Second Amended Complaint 
(“SAC”), filed on March 6, 2013.  The demurrer is brought by defendant Nader Angha (“Angha”).  
The demurrer is opposed by plaintiffs Kamran Azizi (“K. Azizi”) and Hedyeh Shoar Azizi 
(“H. Azizi”). 
 
 The demurrer is sustained without leave to amend as to all causes of action stated 
against defendant Angha, except the 10th and 11th Causes of Action.  The demurrer is 
sustained with one last opportunity to amend as to those two causes of action.  Plaintiffs shall 
file any further amended complaint on or before May 3, 2017. 
 
 The basis for this ruling is as follows. 
 
 A. Preliminary Matters. 
 
 Defendant Angha’s unopposed request for judicial notice is granted. 
 
 Defendant Angha’s objection to plaintiffs’ request for judicial notice is sustained, on the 
ground that plaintiffs have failed to demonstrate how judicial notice of the exhibits attached to 
their request would support their opposition.  The Court further notes that plaintiffs have failed to 
adequately authenticate Exhibit “A” (trial transcript excerpts), and that Exhibits “B” and “C” are 
not filed-endorsed copies. 
 
 Defendant Angha objects to plaintiffs’ opposition memorandum on the ground that it 
exceeds the page limit set by the California Rules of Court.  The Court exercises its discretion to 
consider the opposition memorandum despite this procedural defect. 
 
 Defendant Angha objects to the Court’s previous order giving plaintiffs leave to file an 
opposition memorandum addressing the merits of the demurrer.  Defendant has not filed a 
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motion for reconsideration of that previous order, and the Court declines the invitation to revisit 
the matter. 
 
 B. The Court’s Previous Rulings. 
 
 The Court has previously ruled in favor of former defendant MTO on challenges to all 
causes of action currently stated against defendant Angha, on grounds that are equally 
applicable to defendant Angha, with the exception of the 10th and 11th Causes of Action.  
The Court finds the logic of those prior rulings to be persuasive.  Accordingly, defendant 
Angha’s demurrer is sustained without leave to amend as all causes of action except the 
10th and 11th Causes of Action.  In light of this current ruling, the Court need not consider 
the question of whether the prior rulings have binding res judicata (issue preclusion) effect. 
 
 C. The Alameda County Superior Court Actions. 
 
 Insofar as defendant Angha’s demurrer is based on the Alameda County judgment in 
defendant MTO’s favor, defendant Angha has failed to provide the Court with sufficient 
information.  The cross-complaint defendant Angha refers to has an action number that is 
different from the action number of the judgment.  (Compare, defendant Angha’s RJN, Exh. 1 
and Exh. 3.)  It is not apparent from the record what ultimately became of plaintiffs’ Alameda 
County cross-complaint. 
 
 Further, the parties have not briefed the question of whether the compulsory 
counterclaim rule applies when, at the time a judgment is entered in one forum, counterclaims 
are pending in another forum. 
 
 Finally, defendant Angha was not a plaintiff in the Alameda County action by defendant 
MTO, and does not offer any argument as to why the Azizi plaintiffs were required to assert 
counterclaims against a non-party (Angha) in the Alameda County action. 
 
 This ruling shall not prejudice defendant Angha’s right to raise defenses based on the 
Alameda County judgment in future proceedings. 
 
 D. The Fugitive Disentitlement Doctrine. 
 
 The Court lacks sufficient information to apply the fugitive disentitlement doctrine.  
The fact that plaintiff H. Azizi did not appear at one status conference in 2015 is not proof that 
she was then, and remains, a fugitive from justice.  (Defendant Angha’s RJN, Exh. 5.)  Further, 
plaintiffs’ counsel indicates that H. Azizi has now agreed to surrender herself to the authorities 
and face charges.  (Supp. Dec., filed on 1-11-17.) 
 
 E. The Settlement Agreement In the Probate Action. 
 
 Taking judicial notice that a settlement agreement was filed in the subject probate action 
does not conclusively establish that the scope of the settlement agreement includes all of 
plaintiffs’ unrelated claims in this civil action.  (Defendant Angha’s RJN, Exh. 2.)  The full scope 
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of the settlement agreement is a fact-intensive issue of contractual interpretation, and is not 
amenable to resolution by demurrer. 
 
 F. The 10th and 11th Causes of Action. 
 
 The Tenth Cause of Action for false promise fraud, and the Eleventh Cause of Action for 
promissory estoppel, are both based entirely on the same oral promise that was the subject of 
the First Cause of Action, and that the Court has already found violates public policy.  (SAC, 
¶¶ 113 and 120.)  The Court has granted leave to amend only in an abundance of caution, 
because this is the first challenge to plaintiffs’ claims against defendant Angha.  The Court does 
not anticipate granting further leave to amend in the context of any renewed demurrer. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-01216 
CASE NAME: GARNER VS. HULL'S WALNUT CREEK 
HEARING ON MOTION TO STRIKE CLAIM 
FILED BY LITTLE CHAPEL OF FLOWERS, INC. 
* TENTATIVE RULING: * 
 

On November 21, 2016, the Court granted defendant’s motion to strike the punitive 

damages prayer from the First Amended Complaint, with leave to amend.  The Court found, in 

essence, that plaintiff did not allege facts showing that the mishandling of cremains was more 

than ordinary negligence. 

The Second Amended Complaint adds new allegations, all of which address not the 

original mishandling of cremains, but Defendant’s response after the initial mishandling.  Plaintiff 

alleges that defendant “purposefully withheld information from Plaintiff about Defendant’s 

actions to try to minimize the scope of its wrongdoing[,]” and that the owner, Mr. Hull, “wouldn’t 

fully explain to Plaintiff what happened or how or why.”  Further, Mr. Hull “refused to give 

Plaintiff the names of the person who received her mother’s cremains, so she was not able to 

talk to them to find out what happened or the exact location of her final resting place.”  Plaintiff 

alleges that these actions caused her mental anguish and emotional distress. 

Defendant argues that these new allegations are categorically insufficient, because they 

do not arise in the commission of the underlying alleged tort, but subsequent thereto.  

(Holdgrafer v. Unocal Corp. (2008) 160 Cal.App.4th 907, 935, n. 17; State Farm Mut. Auto Ins. 

Co. v. Campbell (2003) 538 U.S. 408, 423.)  Those cases, however, do not establish a 

categorical rule, but hold only that conduct that is too far removed from or too dissimilar to the 

conduct at issue cannot support a punitive damages award.  In this instance, the conduct 

alleged is directly related to the allegedly tortious conduct. 

According to Defendant, “Plaintiff seeks to impose punitive damages on HULL’s not for 

the manner in which it mishandled her mother’s remains, but rather for failing to voluntarily 

assist her in her pre-litigation investigation—something which HULL’s had no duty to do.”  This 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   04/03/17 

 
 

- 5 - 

poses the critical question: did Defendant’s duties toward plaintiff cease once the body had 

been cremated and the cremains distributed?   

A number of cases address the relationship between funeral service providers and the 
families of the deceased, establishing that these contracts “so affect the vital concerns of the 
contracting parties that severe emotional distress is a foreseeable result of breach.”  (Allen v. 
Jones (1980) 104 Cal.App.3d 207, 211.)  In addition, there are implied covenants in all funeral 
services contracts.  (See Christensen v. Superior Court (1991) 54 Cal.3d 868, 886.)  Courts 
recognize that “those who come in contact with the bereaved should show the greatest 
solicitude because the relationship is beyond a simple business relationship - they have 
assumed a position of special trust toward the family.” (See Quesada v. Oak Hill Improvement 
Co. (1989) 213 Cal.App.3d 596, 600 [“It is well recognized the real objects of the agreement 
between the family and the mortuary are consolation, consideration, dignity and peace of 
mind.”])   

In Quesada, plaintiffs alleged that the defendant switched the body of the decedent with 
another person.  When the wrong body was shown to plaintiffs, the funeral director “refused to 
believe them and ‘ridiculed and mocked’ the Appellants[,]” and went ahead with the ceremony, 
with the wrong body.  (Id.)  The Court noted that, even after the initial mistake, defendant’s 
“subsequent insensitivity exacerbated the impact[,]” and that defendant “did nothing when 
informed of the error, County did nothing upon being contacted, and both maintained the 
correctness of the identification in the face of family protest.”  (Id.)  The court focused its 
analysis of harm to the family on foreseeabililty, and found that given the “emotionally 
vulnerable” state of relatives, harm from the post-distribution events is foreseeable.  The court 
also noted that highly “insensitive” behavior “may take respondent’s behavior beyond simple 
negligence.”  (Id., at 606.)   

Nothing in these cases suggests that the special relationship and duty toward 
“emotionally vulnerable” clients ceases after the initial mistake is made.  Indeed, given the 
emotionally vulnerable state of the family, and the foreseeability that improper handling of 
cremains would harm the family, it is entirely appropriate that the duty of the defendant extends 
after the time the mistake is made, to include necessary and appropriate efforts to rectify or at 
least mitigate the problem.   

 The remaining issue is whether the allegations are sufficient, if proven, to justify punitive 
damages, i.e., do they establish “that the defendant has been guilty of oppression, fraud or 
malice.”  (See Civil Code § 3294.)  Without regard to the ultimate finding of a trier of fact, a trier 
of fact could find that the described actions meet the punitive damages standard.  This is 
sufficient to deny the motion to strike.   The motion is denied. 
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 8.  TIME:  9:00   CASE#: MSC17-00106 
CASE NAME: BEAMON VS. LA CLINICA 
HEARING ON DEMURRER TO COMPLAINT of BEAMOR 
FILED BY ELIZABETH SALAZAR, LA CLINICA DE LA RAZA, INC. 
* TENTATIVE RULING: * 
 
 Defendants demur to the complaint on the grounds that the causes of action for “Patient 

Abandonment” and “General Negligence” are not supported by any facts, and that the cause of 

action for libel is barred by the statute of limitations. 

 With respect to the first two causes of action, the complaint alleges no facts, not even 

ultimate facts, from which “abandonment” or negligence could be inferred. 

 With respect to the cause of action for libel, the complaint alleges that the actionable 

letter was published on January 8, 2016.  The complaint was filed January 17, 2017.  The 

applicable statute of limitations is one year, per Code of Civil Procedure section 340(c).  Nothing 

alleged in the complaint suggests any ground (e.g., late discovery, equitable tolling), that would 

excuse filing after the one-year period. 

 The demurrer is sustained, with leave to amend.  Any amended complaint shall be filed 

no later than May 1, 2017. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-00106 
CASE NAME: BEAMON VS. LA CLINICA 
HEARING ON MOTION TO STRIKE PORTIONS OF THE COMPLAINT 
FILED BY ELIZABETH SALAZAR, LA CLINICA DE LA RAZA, INC. 
* TENTATIVE RULING: * 
 
 Defendants move to strike the language of the complaint in which plaintiff seeks $50,000 

in punitive damages, on the ground that plaintiff filed to comply with Code of Civil Procedure 

section 425.13(a), which requires that in “any action for damages arising out of the professional 

negligence of a health care provider, no claim for punitive damages shall be included in a 

complaint or other pleading unless the court enters an order allowing an amended pleading that 

includes a claim for punitive damages to be filed.”  No such order has been filed in this case.   

 The language of the complaint indicates that defendant La Clinica is a health care 

provider.  The section, however, applies only to claims “arising out of the professional 

negligence” of the defendant.  In this complaint, Plaintiff also alleges libel, which is not a form of 

negligence, but is an intentional tort.  In considering this issue, the Supreme Court has held that, 

in order to serve the purpose of the statute, the provision applies to any claim (whether labeled 

“intentional” or not) “if the injury that is the basis for the claim was caused by conduct that was 

directly related to the rendition of professional services.”  (Central Pathology Service Medical 

Clinic, Inc. v. Superior Court (1992) 3 Cal.4th 181, 192.)  In that case the plaintiff alleged that 

defendant intentionally avoided advising her that she needed to be retested.  The court found 
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that this intentional failure nonetheless arose from the rendition of medical services.  Other 

claims have been found not to fall within section 425.13, including elder abuse (Covenant Care, 

Inc. v. Superior Court (2004) 32 Cal.4th 771,790), and are not subject to the statutory provision.  

Here, the complaint alleges that defendant Salazar “published a letter stating that [plaintiff] 

exhibited threatening behavior toward several La Clinica Staff.”  While no case appears to 

address this precise situation, unless one takes the view that anything done by the manager of a 

health provider necessarily arises from the provision of health services, the Court cannot 

conclude that this claim, as pleaded, arises from a claim of professional negligence.  The motion 

to strike is denied. 

 

  

10.  TIME: 10:00   CASE#: MSL15-03546 
CASE NAME: PORTFOLIO RECOVERY VS. MARSHALL 
COURT TRIAL - 1 HR. SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 

  

11.  TIME:  1:30   CASE#: MSL15-03756 
CASE NAME: GUARDIAN SECURITY VS. OAKRIDGE 
COURT TRIAL - 2-3 HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 

 

 


